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JURISDICTIONAL STATEMENT
The jurisdictional statement of appellant Cook County Clerk (“Clerk”) is not complete or
correct. (Brf., at 1-4.)1
The District Court has Subject-Matter Jurisdiction
This is a class action under 42 U.S.C. § 1983 alleging that the Clerk, and other Illinois state
and local government office holders, operated an unlawful political patronage system in violation
of the First Amendment and the Equal Protection Clause of the Fourteenth Amendment. Shakman
v. Democratic Org. of Cook Cty., 435 F.2d 267, 268-69 (7th Cir. 1970) (“Shakman I”).2
Accordingly, the district court has subject-matter jurisdiction under 28 U.S.C. § 1331 and §
1343(a)(3). Shakman v. Democratic Org. of Cook Cty., 569 F. Supp. 177, 178-79 (N.D. Ill. 1983).
On July 28, 2010, the parties consented under 28 U.S.C. 636(c) to proceed before the
Magistrate Judge for all matters related to this appeal. (ECF# 1752, 1753, 1754, 1755).
Appellate Court Jurisdiction
After Plaintiffs moved to dismiss this appeal, the Court directed the parties to brief the
jurisdictional issue. (Dkt# 14 at 1.) Section I below, explains why the Court should dismiss the
appeal for want of jurisdiction.
ISSUES PRESENTED FOR REVIEW
1

Citations to the docket in this Court are “Dkt# __”; citations to the Clerk’s Appellate Brief
are “Brf., at __”; citations to the district court docket are “ECF# __”; and citations to the district
court’s opinion from which the Clerk appeals (Appendix, R1 – R44; ECF# 6829) are “Order at
__.”
2

Following Shakman I, this Court has addressed issues in this case in Shakman v. Dunne,
829 F.2d 1387 (7th Cir. 1987) (“Shakman II”), O’Sullivan v. City of Chicago, 396 F.3d 843 (7th
Cir. 2005) (“Shakman III”), Shakman v. City of Chicago, 426 F.3d 925 (7th Cir. 2005) (“Shakman
IV”); Shakman v. Clerk of the Cir. Ct. of Cook Cnty., --- F.3d ----, 2020 WL 4670876, at *2 (7th
Cir. Aug. 12, 2020) (Shakman V).
1
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Does the Court have appellate jurisdiction over a district court’s interlocutory order

appointing a special master to monitor compliance with two consent decrees?
(2)

Did the court have discretion to appoint a special master to monitor the Clerk’s

level of compliance with two consent decrees to determine whether the Clerk has achieved
substantial compliance, so court oversight may end, as has occurred with other defendants?
STATEMENT OF THE CASE
A.

The Original Complaint

In 1969, Plaintiffs Shakman and Lurie, on behalf of classes of independent candidates and
voters, sued various governmental entities, including the Clerk, challenging the unlawful political
patronage practices of the defendants.3 Plaintiffs alleged that between 8,000 and 40,000 patronage
employees in Cook County were required to perform political work and make political financial
contributions to the Democratic Organization and its candidates to obtain or keep their public jobs.
(ECF# 376, Second Amended Complaint ¶¶ 26-31.) Plaintiffs also alleged that Shakman’s
opponents for elective office were funded, in large part, through coerced political contribution
from patronage employees who had to donate money or lose their jobs; they also had to provide
labor for the opponents’ campaigns. (Id., ¶¶ 35-36.)
Plaintiffs alleged that these practices violated Shakman’s and other independent
candidates’ and their supporters’ rights to associate with government employees and job applicants
to support political campaigns and promote issues important to candidates and their supporters.
(Id., ¶ 38.) Shakman and other independent candidates, and their supporters, were also harmed
because they had to spend their own money or divert campaign resources to counter the army of
patronage workers and coerced political contributions. (Id., ¶ 42.)

3

For a more complete history of this case, see Order at 5-8, Shakman III, 396 F.3d 843,
847-50 (7th Cir. 2005) and Shakman IV, 426 F.3d 925, 927-30 (7th Cir. 2005).
2
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Plaintiffs also alleged that patronage practices violated the rights of government employees
and job applicants to associate with the political candidates of their choice. (Id., ¶ 39.) Candidates
could not associate with government employees and applicants, and employees and applicants
could not associate with independent candidates, because of defendants’ patronage requirements
and practices.
The district court dismissed the Complaint. Shakman v. Democratic Organization of Cook
County, 310 F. Supp. 1398 (N.D. Ill. 1969). This Court reversed, holding that the interest of voters
and candidates for public office in an equal chance in the election process was entitled to
constitutional protection. Shakman I, 435 F.2d at 268, cert. denied, 402 U.S. 909 (1971).
B.

The 1972 Decree prohibits political discrimination against current
employees.

On remand, the Plaintiffs negotiated a series of consent decrees. The 1972 Decree enjoined
the Clerk and other government defendants from “conditioning, basing or knowingly prejudicing
or affecting any term or aspect of governmental employment . . . upon or because of any political
reason or factor” or from “knowingly, inducing, aiding, abetting, participating in, cooperating with
or encouraging” the commission of any such act. (Appx., R60, Consent Judgment, May 5, 1972,
at E(1) & (3)). The district court retained jurisdiction to enforce the 1972 Decree and to allow the
parties to litigate which positions should be exempt from the prohibition against political
consideration and whether political considerations could be used when hiring new employees. (Id.,
at H(1).)
C.

Continued litigation over political discrimination in hiring

In 1983, the district court entered a judgment prohibiting defendants from “conditioning,
basing, or affecting of the hiring of Governmental Employees (other than for Exempt Positions)
upon or because of any political reason or factor . . . .” Shakman v. Democratic Org. of Cook

3
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County, 569 F. Supp. 177, 179 (N.D. Ill. 1983). The Clerk’s Office and some other defendants
appealed.
In Shakman II, this Court found that candidates and voters lacked standing to challenge
governmental hiring practices. The Court explained that “the heart of plaintiffs’ case [wa]s their
contention that the hiring practices of the defendant violate[d] the speech and associational rights
of candidates and voters.” Shakman II, 829 F.2d at 1395. The Supreme Court had not yet ruled on
whether discriminating against job applicants on the basis of political affiliation violated their First
Amendment Rights. In the absence of guidance from the Supreme Court, this Court concluded that
because any candidate could promise to give jobs to campaign workers, any injury to candidates
and voters was too speculative to be fairly traceable to the defendants’ constitutional violations.
Id., at 1397. The Court emphasized that its ruling did “not address the substantially different
question of whether the plaintiffs would have standing to attack the constitutionality of coerced
political work demanded of those already employed by the government as a condition of continued
employment.” Id. at 1399 (emphasis in original).
D.

IVI-IPO joined the case to assert rights on behalf of employees and job
applicants.

In 1990, the Supreme Court held that the protections against discrimination based on party
affiliation and support extended to promotions, transfers, recalls and hiring decisions. Rutan v.
Republican Party of Ill., 497 U.S. 62, 65 (1990). On November 6, 1990, IVI-IPO moved to join as
a plaintiff, on its own behalf and on behalf of its members who were public employees and
applicants for governmental jobs. (Appx. R337-342, Supplement at ¶¶ 3-7, 14-17.) IVI-IPO
alleged that its members were excluded from being hired by the Clerk and other defendants
because they did not support the Democratic Organization and its candidates. (Id., ¶ 14.) IVI-IPO’s
members could not even apply for jobs because they were not publicized. (Id., ¶ 15.) Members

4
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holding or applying for government jobs would have to perform campaign work and donate money
to candidates they did not want to support; they could not support candidates of their choice for
fear of losing job opportunities. (Id., ¶¶ 18-19.)
After IVI-IPO so moved, the Clerk agreed to resolve the hiring claims and negotiate a list
of exempt positions. On October 11, 1991, Plaintiffs filed a motion renewing IVI-IPO’s motion to
join as a plaintiff. (Appx. R344.) On October 16, 1991, the Plaintiffs and the Clerk jointly moved
to approve the 1991 Decree. (Appx. R355-R356.) The district court entered the 1991 Decree on
November 1, 1991. (Appx. R372.)
E.

The 1991 Decree prohibits political discrimination against applicants

The 1991 Decree prohibits the Clerk from hiring employees on the basis of political
considerations, except for a small number of jobs for which political affiliation was a necessary
component. (Appx. R360, ¶ E(1).) It permanently enjoins the Clerk from hiring into non-exempt
positions without public notice of the opportunity to apply (Appx. R361, ¶ G.)
F.

Plaintiffs’ motion for supplemental relief

In 2019, Plaintiffs learned of significant violations and filed a Motion for Supplemental
Relief. (Appx. R45-104.) They alleged that the Clerk: (1) required career employees to rotate to
distant work locations, but did not apply the policy to politically-connected employees; (2)
unlawfully filled purportedly exempt positions without following the procedures in the 1991
Decree; and (3) unlawfully solicited political contributions from non-exempt employees. (Id.)
Following an evidentiary hearing, the court found that the Clerk had repeatedly violated the
Decrees. The court entered the Order appointing a special master to monitor the Clerk’s
employment practices to ensure compliance with the Decrees. (Appx. R1-44, Order at 22-34.)
The court found that starting in May, 2019 the Clerk implemented a punitive rotation policy
for career supervisors who did not have political connections, but not for those supervisors with
5
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political clout – “for the purpose of making life miserable for the long-time supervisors.” That
policy was “calculated to maximize this adverse impact,” and was “structured in a way to impose
great hardship on the supervisors to whom it applied, suggesting an intent to drive them to quit.”
One did quit. (Id. at 31-33.)
Although the Clerk ended the rotation policy on the eve of the evidentiary hearing on
Plaintiffs’ motion, the specific facts found by the court are important to the scope and nature of
the Clerk’s violations of the 1972 Decree:
Ms. Nowak worked in the Vital Records department for a total of 33 years,
the last 26 years as Bridgeview’s supervisor. When she applied for the supervisor
role in Bridgeview, the location of the office – Bridgeview – was part of the written
job description. Ms. Nowak spent the first 90-day rotation, beginning on June 10,
2019, at the Markham office and testified there were no differences in the policies
or procedures of that office as compared to her home office of Bridgeview. She was
assigned to the Skokie office for the second 90-day rotation and testified as to the
hardship this long commute placed on her as a single parent and the health issues
that she experienced as a result. Ms. Nowak resigned in October 2019 as a Vital
Records supervisor after the implementation of the rotation policy due to her health
concerns. (Id., at 27.)
****
. . . . Mr. Tserotas first rotated to the downtown office, and considered this
assignment punishment because he had told Ms. Sanchez that he never wanted to
work downtown. His commute grew from 35 to 45 minutes to two hours each way,
he felt he was set up for failure, and he explained the personal hardships this change
caused him. (Id., at 28.)
****
. . . Ms. Harris had worked as the Markham supervisor since 2005. She
rotated to Bridgeview and the downtown office and ultimately decided to remain
in the downtown office (her commute to Markham and downtown was the same).
Ms. Harris stated that the rotation policy caused stress to her and her family, and
she was concerned about commuting a longer distance to work because of her
daughter’s health issues. Although the rotation policy was allegedly implemented
so the suburban offices would mirror the downtown office, Ms. Harris testified that
she found the opposite to be true – the downtown office was not functioning
6
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properly, and the supervisors were not doing what their counterparts in the suburbs
were doing. Ms. Harris changed the downtown office to function like the suburban
offices. Ms. Harris testified that if the rotation policy was implemented again, she
would retire. (Id., at 29.)
In contrast to the treatment of these career employees, two supervisors with political
connections were excused from the punitive rotation policy: “The evidence of exclusion due to
political reasons is a close call. But there are significant indications to lead to the conclusion that
Mr. Torres’ and Ms. Wright-Madison’s political pedigree is why the County Clerk excluded them
from an onerous program that the other supervisors were forced to endure.” (Id. at 34.) The court
added:
. . . the County Clerk has not offered evidence to support the stated rationale for the
rotation program. To the contrary, the evidence is that this program was structured
in a way to impact great hardship on the supervisors to whom it applied, suggesting
an intent to drive them to quit. And, indeed, the rotation policy caused Ms. Nowak
to resign, and caused Ms. Harris to say she would resign if the policy was reinstated.
(Id., at 33.)
This evidence illustrates a patronage employment system in violation of the 1972 Decree:
The employer forces resignations that free up supervisor positions to be allocated to those with
clout. It tells the rank and file that political connections are important – something they will
remember if asked to make political contributions or to do political work.
The court also found that the Clerk repeatedly violated a provision of the 1991 Decree
requiring Court approval to revise the list of jobs for which political considerations could apply –
the “exempt” positions. The 1991 Decree approved 22 exempt positions out of the Clerk’s total
work force, which currently numbers 265. The 1991 Decree required the Clerk to seek court
approval to change the positions designated as exempt. (Order at 24.) “The point of that
requirement is to ensure that the positions on the exempt list in fact have responsibilities that make
it appropriate for the County Clerk to use political considerations in filling them. The County

7
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Clerk’s unilateral revisions to the exempt list without court approval violates the 1991 Consent
Judgment.” (Id.)
The exempt list provided a means to avoid the public-notice and non-political hiring
requirements of the Decrees that otherwise apply. But as a remedy for past discrimination, the
1991 Decree required that before the Clerk can put a position on the exempt list, the Clerk must
prove that the position meets the legal requirement for exempt positions, as stated in Branti v.
Finkel, 445 U.S. 507, 518 (1980). Disregarding the need for notice to the Plaintiffs and court
approval of a change of positions to be treated as exempt opens the door to unlawful political
hiring. The court found that the Clerk violated the 1991 Decree 17 times by unilaterally amending
the list of exempt positions. (Order, at 24 (only 4 of 21 positions on the Clerk’s Office’s 2019
“Exempt List” matched the Court approved 1991 Exempt List).)4
The third violation was the Clerk’s disregard of the requirement of the 1991 Decree that
open positions be publicly posted so that the public could apply. Public posting was a remedy for
the Clerk’s prior practice of keeping job openings secret so that only those with political
sponsorship could apply. (See ECF# 376, Second Am. Compl. at 47, ¶ 15 (“IVI-IPO members and
supporters have each also been denied the opportunity to apply for Cook County Jobs for which
they would be qualified because defendants keep the availability of Cook County Jobs a secret
except from the [Regular Democratic Organization].”).) Of 36 non-Exempt positions that the Clerk
filled between December 1, 2018 and December 1, 2019, one-half did not comply with the Decrees

4

The 1991 Decree does not set a maximum or minimum number of positions that can be
included on the Exempt List. To include a position on the Exempt List, the Clerk is required to
prove that “political party affiliation or activity are appropriate requirements for the effective
performance of the Governmental Employment position ….” (Appx. R74, 1991 Decree, ¶ N.).
That is the Supreme Court standard set in Branti: “the question is whether the hiring authority can
demonstrate that party affiliation is an appropriate requirement for the effective performance of
the public office involved.” 445 U.S. at 518.
8
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or the Clerk’s internal procedures. (Appx. R308-R332, Plaintiffs’ Closing Argument at R315R320.)
The court stated that “the 1991 Consent Judgment permanently enjoined the Clerk’s office
from ‘hiring any person for any Governmental Employment position (except Exempt Positions . .
.) unless prior public notice of the opportunity to apply for and be hired for the job has been given.’”
(Order at 25 (emphasis in original).)
SUMMARY OF ARGUMENT
The appeal should be dismissed because there is no appellate jurisdiction. The Order does
nothing more than appoint a special master to evaluate the Clerk’s compliance (or lack thereof)
with existing Decrees. That is not appealable. The district court has routinely appointed special
masters to evaluate compliance by other defendants, and has used their input to find other
defendants, including the City of Chicago, Cook County and other major offices, in compliance,
and ended this case as to those defendants. Use of special masters is a valuable method to
encourage compliance and bring this litigation to a conclusion.
The Clerk never properly sought to have the decrees vacated because it never filed a motion
asking for that relief. Therefore, its arguments for such relief should be rejected. Had such a motion
been filed, the Clerk could not have prevailed because of the court’s express findings of multiple
and serious violations of the Decrees, so that it would not be equitable to vacate them.
The Clerk’s argument that challenges to unlawful political discrimination in government
employment falls into the narrow category of cases involving non-justiciable political questions
has been consistently rejected by the Supreme Court over the last 40 years. The Court’s recent
decision finding political gerrymandering non-justiciable does not apply here.

9
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ARGUMENT
Standard of Review
The Clerk did not file a motion to vacate the 1991 Decree under the relevant Federal Rule
of Civil Procedure, – Rule 60(b) – although its brief reads as if it did. Had it done so, it would not
have been entitled to such relief: “Relief under Rule 60(b) is an extraordinary remedy that is to be
granted only in exceptional circumstances.” Provident Savings Bank v. Popovich, 71 F.3d 696,
698 (7th Cir. 1995). A district court’s denial of a Rule 60(b) motion is subject to review only for
an abuse of discretion, which requires that “no reasonable person could agree with the district
court’s determination.” Id.; accord Shakman VI, 426 F.3d at 932; Krecioch v. U.S., 316 F.3d 684,
686 (7th Cir. 2003).5
The only relief granted by the court – and thus the only relief that could be at issue in this
appeal (if the court’s order were appealable) – is the appointment of a special master for a limited
time to review the Clerk’s compliance with the Decrees. Such an order is reviewed only for an
abuse of discretion. See e.g. Graffis v. Woodward, 96 F.2d 329, 332 (7th Cir. 1938) (denying appeal

5

This Court has twice rejected a Rule 60(b)(4) argument in this very case and held that a
motion to terminate or modify a consent decree on the basis that the plaintiffs lack standing must
be evaluated under the equitable standard of Rule 60(b)(5). In Shakman III, police officers brought
an action to enforce the City of Chicago’s Decrees. The City filed a motion to dismiss arguing that
the police officers lacked standing to enforce the Decrees. Shakman III, 396 F.3d at 851. The
district court granted the City’s motion, but this Court reversed.
This Court explained: “After a case has become final by exhaustion of all appellate
remedies, only an egregious want of jurisdiction will allow the judgment to be undone by someone
who, having participated in the case, cannot complain that his rights were infringed without his
knowledge.” Id. at 859 (internal quotation omitted). This Court advised that if the City were to file
a Rule 60 motion to terminate the Decrees, “the focus of the district court shall be not on the law
of standing as a jurisdictional concept but on the equitable standards embodied in Rule 60(b)(5).”
Id. at 868. The Court reiterated this standard in Shakman IV, holding that the defendant “bears the
burden of establishing that a significant change in circumstances warrants revision of the decree.”
426 F.3d at 936 (quoting Rufo v. Inmates of Suffolk Cty. Jail, 502 U.S. 367, 383 (1992)). As a
result, the Clerk cannot raise standing objections as if it were litigating the issue for the first time.
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because there was no abuse of discretion in reference to a master); see also In re U.S. Dept. of
Defense, 848 F.2d 232, (D.C. Cir. 1988) (finding “it was not abuse of discretion to appoint special
master for limited task of developing representative sample of documents and summarizing each
party’s actual or potential arguments.”); Liptak v. U.S., 748 F.2d 1254, 1257 (8th Cir. 1984)
(reviewing the appointment of a special master under the abuse of discretion standard).
“Findings of fact, whether based on oral or other evidence, must not be set aside unless
clearly erroneous, and the reviewing court must give due regard to the trial court’s opportunity to
judge the witnesses’ credibility.” Fed. R. Civ. P. 52(a).
I.

The Court lacks appellate jurisdiction.
The Clerk claims appellate jurisdiction under 28 U.S.C. § 1291 because the Order was a

“final decision” on the Clerk’s never-filed Rule 60(b) request to vacate the Decrees. (Brf., at 2-3.)
The Clerk also asserts appellate jurisdiction under 28 U.S.C. § 1292(a)(1) because the appointment
of a special master constituted a modification of the consent decrees. (Id., at 4.) Both arguments
are wrong. There is no basis for jurisdiction over this appeal.
A.

The Order is not a final order under 28 U.S.C. § 1291.

Appellate jurisdiction is normally limited to final decisions of the district court. See 28
U.S.C. § 1291.6 This Court must determine “whether the district court has entered a final,
appealable order sufficient to confer jurisdiction upon this court.” Willhelm v. Eastern Airlines,
Inc., 927 F.2d 971, 972 (7th Cir. 1991) (“The requirement of finality is a statutory mandate, not a
rule of discretion.”). A district court’s decision is final if it terminates the litigation in its entirety.
Id.

6

28 U.S.C. § 1292 provides for certain interlocutory orders that are immediately appealable.
As demonstrated below, none of the exceptions apply in this case.
11
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The Order is interim, not final. It appoints a special master to monitor the Clerk’s
compliance with the Decrees and to make recommendations to the district court about possible
changes to the Clerk’s policies to ensure compliance or to correct violations. The Order clearly
contemplates ongoing activity in the litigation. (See Order at 41-44.)
The Order is procedural, designed to advance the case toward final resolution. The
appointment of a special master, the only relief that the court granted, is a procedural action;
procedural orders are not subject to interlocutory appeal. Bogard v. Wright, 159 F.3d 1060, 1063
(7th Cir. 1998). Bogard dismissed an appeal of an order extending the appointment of a monitor
and rejected the same argument the Clerk makes here, that a court should treat post-judgment
orders in institutional reform litigation as having “pragmatic finality.” Id. at 1063. As this Court
explained:
But to allow all procedural rulings in proceedings to enforce consent decrees to be
immediately appealable would threaten an avalanche of interlocutory appeals, since
such proceedings are frequently, as here, complex and protracted. To have to pick
and choose among them on the basis of the nebulous concept of ‘pragmatic finality’
would add a further level of complication and by its very indefiniteness incite
appeals.
Id. A party seeking appellate review of post-judgment orders in ongoing consent decrees must seek
a writ of mandamus. Id.; see also Thompson v. Enomoto, 815 F.2d 1323 (9th Cir. 1987) (order
appointing special master to supervise compliance with consent decree was not an appealable
interlocutory order); Kearns v. Shillinger, 823 F.2d 399, 400 (10th Cir. 1987) (“order denying
plaintiff’s motion for appointment of a special master is not a final, appealable order”) 9 C. Wright
& A. Miller, Federal Practice & Procedure, § 2615 (1971) (“An order of reference to a master
under Federal Rule 53 is interlocutory and not appealable given the final judgment rule.”).
This appeal should also be dismissed because the Order does not fall into the small class
of non-final orders that are deemed final and immediately appealable under the collateral order
12
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doctrine. To qualify as an appealable collateral order, the non-final order must: (1) be conclusive
on the issue presented; (2) resolve an important question separate from the merits of the underlying
action; and (3) be “effectively unreviewable” on an appeal from the final judgment of the
underlying action. Doe v. Village of Deerfield, 819 F.3d 372, 375 (7th Cir. 2016). The Court must
first examine the category to which an order belongs. Id. The category of interlocutory orders
appealable under the collateral order doctrine is small. Herx v. Diocese of Fort Wayne-South Bend,
Inc., 772 F.3d 1085, 1088-90 (7th Cir. 2014) (“attempts to extend the collateral-order review
beyond the few, well established categories usually fail”). The Order does not meet any of the
requirements of the doctrine.
It clearly cannot be viewed as finally resolving the issue of whether the Clerk is in
compliance with the Decrees. It is the opposite, an interim order appointing a special master for a
limited time period to monitor the Clerk’s actions and report to the district court about whether the
Clerk is complying with the Decrees. The appointment of a special master to report to the district
court about whether the Clerk is complying with the Decrees is not separate from the merits of the
case. It is the heart of the case at this point.
B.

The Order is not subject to interlocutory appeal under 28 U.S.C. § 1292.

The Clerk alternatively claims that this Court has jurisdiction under § 1292(a)(1) because
the appointment of the special master constituted a modification of the Decrees, which satisfies
the criteria for an appeal from the district court’s grant of an injunction. (Brf., at 3-4.) The Clerk
is incorrect. The Order did not modify or amend either of the Decrees.
1.

The Order does not grant, continue or modify an injunction.

Under § 1292(a)(1), appellate jurisdiction exists for “interlocutory orders of the district
courts . . . granting, continuing, modifying, refusing or dissolving injunctions, or refusing to
dissolve or modify injunctions. . . ” However, the appellate jurisdiction provided by § 1292(a)(1)
13
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is a narrow exception to the finality rule of § 1291. See Carson v. American Brands, Inc., 450 U.S.
79, 84 (1981); Bogard, 159 F.3d at 1063. The Clerk must show that the Order “substantially and
obviously alters the parties’ pre-existing legal relationship.” Gautreaux v. Chicago Hous. Auth.,
178 F.3d 951, 958 (7th Cir. 1999). The relevant analysis, therefore, focuses on the scope of the
injunctive relief in the Decrees and the effect, if any, the Order has on the parties’ pre-existing
legal relationship under the Decrees. Id., at 957.
The Clerk argues that the appointment of a special master automatically constitutes a
modification of the Decrees because the Decrees did not expressly provide for a special master.
(Brf., at 4.) That ignores the relevant issue: whether the Order “substantially and obviously alters
the parties’ pre-existing legal relationship.” Appointing a special master cannot modify an
injunction because the appointment of a special master is not an injunction. The appointment of a
special master is procedural and does not constitute an injunction or modification of an injunction
that is subject to interlocutory appeal. See supra, pp. 11-13; Bogard, 159 F.3d at 1063 (order
continuing term of monitor “did not ‘continue’ the injunction because the appointment of the
monitor was not itself an injunction”); National Org. for the Reform of Marijuana Laws v. Mullen,
828 F.2d 536, 541 (9th Cir. 1987) (“we hold that the order of reference is not appealable as a
modification of the preliminary injunction”). As the Court explained:
[O]rders allowing the special master to discover and be discovered, and otherwise
to play the party role in the hearing, are not injunctions, and so are not appealable
regardless of finality. They are merely procedural orders, and while such orders
have the form of injunctions because they order a party to do or not to do something,
they are for obvious reasons not treated as injunctions for purposes of determining
appealability.
People Who Care v. Rockford Bd. of Educ., 111 F.3d 528, 540 (7th Cir. 1997).
The Order did not change any of the injunctive provisions in the Decrees. The Decrees
provided the following injunctive relief:

14
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The Clerk is prohibited from conditioning, basing or affecting any term or condition of
employment because of any political reason or factor. (Appx. R58-R61-, 1972 Decree,
¶ E; R64-R76, 1991 Decree, ¶ D.) No change.



The Clerk had to develop a Plan of Compliance for implementing the Decrees. Any
party can file a motion to enforce or change the Plan of Compliance. (Id., 1991 Decree,
¶ F.) No change.



The Clerk was permanently enjoined from hiring non-Exempt Positions unless prior
public notice of the opportunity to apply has been given. (Id., ¶ G.) No change.



The Clerk was to file with the district court for approval a list of Exempt Positions for
which political party affiliation or activities are appropriate requirements for the
effective performance of the position. The Clerk can apply to the court for changes to
the list of Exempt Positions. (1972 Decree, ¶ H(1)(a); 1991 Decree, ¶ N.) No change.

The Special Master is to work with the Clerk and Plaintiffs’ counsel to develop the list of
Exempt Positions already required under the Decrees. (1991 Decree, ¶ N.) The Special Master is
to review and monitor the Clerk’s personnel policies and make findings and recommendations to
the district court to revise the Clerk’s policies to remedy violations of the Decrees. (Order, at 4142.) The Special Master is also to recommend policies for the solicitation of political donations or
support from Clerk employees that will ensure that employees are not coerced into supporting
candidates. (Id.) These tasks boil down to reviewing, monitoring, reporting and recommending to
the district court. All squarely fall within the ambit of the Decrees, which reserved the district
court’s power to do whatever is “necessary and appropriate…for a remedy for violations” and “to
carry out” the Decrees, including “the enforcement of compliance.” (Appx. R64-R76 1991 Decree,
¶ P); see e.g. Thompson, 815 F.2d 1323, 1327 (dismissing interlocutory appeal) (where decree did
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not expressly refer to appointing special master, “decree implicitly contemplates appointment of a
master by retaining authority to ‘establish procedures’ for its compliance.”); Morales Feliciano v.
Rullan, 303 F.3d 1, 10 (1st Cir. 2002) (same) (“Given that fostering compliance with the district
court’s remedial framework is the CHCC’s raison être, the order that the Secretary challenges here
can be viewed as procedural in nature (akin, say, to the appointment of a monitor).”); Van Orman
v. Am. Ins. Co., 680 F.2d 301, 314 (3d Cir. 1982) (dismissing interlocutory appeal when the order
appealed from was merely a “judicial housekeeping measure designed to assist the court in framing
ultimate relief in the case”).
The Order did not appoint the Special Master “to act as a super human resources
department.” (Brf., at 4, 50.) The Order did not give the Special Master authority to make any
decisions for the Clerk or to interfere in the functioning of the office. In fact, the Clerk will have
an opportunity to object to any findings and recommendations and ultimately, the district court
will decide whether any recommendations should be implemented. (Order at 41-44.)
In Thompson, the court analyzed whether appointment of a special master to supervise
compliance with a consent decree was a modification of the decree. Here, as in Thompson, the
Order was within the district court’s reserved jurisdiction to establish procedures for compliance
with its Decrees. (1991 Decree, ¶ P.) The Order was simply “a step in controlling the litigation
before the court.” Baltimore Contractors, Inc. v. Bodinger, 348 U.S. 176, 185 (1955). Such orders
are not immediately appealable. See, e.g., Van Orman v. Am. Ins. Co., 680 F.2d 301, 314 (3d Cir.
1982) (dismissing interlocutory appeal when the order appealed from was merely a “judicial
housekeeping measure designed to assist the court in framing ultimate relief in the case”).
The Order describes the district court’s interpretation of the parties’ obligations under the
Decrees. But that is all it does. “This court has held repeatedly that a district judge’s interpretation
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of the parties’ obligations under a judgment is not itself appealable [under§ 1292(a)(1)].” F.T.C.
v. ICR Services, Inc., 261 Fed. App’x. 890, 891 (7th Cir. 2008); United States v. Accra Pac, Inc.,
173 F.3d 630, 632 (7th Cir. 1999) (“One of many orders interpreting or implementing a consent
decree cannot readily be called ‘final’, and we have held accordingly that housekeeping orders in
long-running cases are not appealable.”); see also Gautreaux, 178 F.3d at 956; Bogard, 159 F.3d
at 1064.
2.

The Order did not deny a Rule 60(b)(5) motion to dissolve an
injunction.

The Order did not deny a Rule 60(b) motion to vacate an injunction. That is because the
Clerk never filed a Rule 60(b)(5) motion to vacate. Rather, in response to Plaintiffs’ motion to
enforce the Decrees, the Clerk argued that the Decrees should not be enforced under the equitable
principles of Rule 60(b)(5). (See Appx. R105-124, Clerk’s Response at R121-R122; see also R144, Order at 3, 36-38.) Even after Plaintiffs pointed out that the proper and only method to seek a
dissolution of the Decrees was for the Clerk actually to file a Rule 60(b)(5) motion (Appx. R149R163, Plaintiffs’ Reply at R152), the Clerk chose not to do so. Thus, the Order cannot be read as
denying a Rule 60(b) motion to vacate.
This Court has repeatedly held in this very lawsuit that it is of paramount importance that
a party seeking to vacate a court order follow proper procedures. See Shakman V., 2020 WL
4670876, at *2; Shakman III, 396 F.3d at 868; Shakman IV, 426 F.3d at 931. “A party may not
simply ignore the decree because it believes that factual or legal changes since the decree’s entry
renders continued enforcement illegal or inequitable. Rather, Rule 60(b) provides an avenue to
seek relief from some or all of the requirements of the original decree.” Shakman III, 396 F.3d at
868. Thus, if the Clerk wanted to vacate the Decrees, it had to move to do so under Rule 60(b). It
chose not to do so, and bears the consequences. No doubt it did not move to vacate because under
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controlling legal standards, and the findings against it in the Order, the Clerk had no chance of
success.7
II.

Appointing a special master was well within the court’s discretion.
A.

The court’s findings of Decree violations support the appointment.

Plaintiffs presented extensive evidence that the Clerk violated the Decrees dozens of times
within the first 12 months of taking office. The court agreed. The Clerk seeks to minimize the
violations by describing them as “technical violations.” (Brf., at 45, 51.) The repeated violations
were not “technical.” They violated protections included in the Decrees to remedy a long history
of unlawful political patronage. (Appx. R417-R436, Order Denying Stay at 13 (“The violations
described in the Appointment Order were not mere ‘technical’ violations.”).)
Court review of exempt positions to ensure that they qualify under Branti before the Clerk
fills the position using political considerations was to prevent unlawful political discrimination. In
Branti, the Supreme Court reaffirmed that the First Amendment protects the vast majority of public
employees from unlawful political discrimination. Branti, 445 U.S. at 515-16. With regard to a
small subset of positions for which political considerations are appropriate, it held that the

7

Such a motion would place at issue whether the Clerk had met the standards to vacate,
which include whether it has eliminated prior vestiges of its unconstitutional practices and created
an enduring remedy. Horne v. Flores, 557 U.S. 433, 450 (2009); see also Bd. of Education v.
Dowell, 498 U.S. 237, 249-50 (1991). That inquiry is factual with the burden of proof on the Clerk.
The Clerk did not provide any affirmative evidence to support terminating the Decrees.
Determining whether a defendant has met the standards under Rule 60(b)(5) requires “up-to-date
factual findings.” Horne, 557 U.S. at 469; see also Inmates of Suffolk County Jail v. Rufo, 12 F.3d
286, 295 (1st Cir. 1993) (affirming denial of motion to vacate based on “the absence of an adequate
record to justify a complete decree termination at this time”). Under Horne and Rufo, Plaintiffs
would have been entitled to discovery to test any evidence presented by the Clerk and to develop
their own evidence to oppose termination, which would go well beyond the issues that led to the
Order. The Clerk attempts by this appeal to end-run around Rule 60(b)(5), and the required factual
inquiry.
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government must “demonstrate that party affiliation is an appropriate requirement for the effective
performance of the public office involved.” Id. at 518. Consistent with Branti, the Decrees
provided that certain positions would be exempt. But the Clerk has the burden of proving that the
Branti standard is met. (Appx. R64-76, 1991 Decree, ¶ N.) The 1991 Decree lists 22 Exempt
Positions. The Clerk could make changes to the list, including adding positions to the list, by filing
a motion with the district court presenting evidence to meet its burden. (Id.) The Clerk ignored this
process and unilaterally amended the list without attempting to present the required evidence.
(Order at 23.) The court found that only four of the positions on the Clerk’s internal exempt list
matched positions on the Exempt List filed with the Court; ten of the positions were close to titles
on the Exempt List; and seven positions on the Clerk’s list were not on the Exempt List. (Id. at
24.) Many of the individuals hired into these positions are members of Citizens to Elect Karen
Yarbrough and performed campaign work or donated money to Mrs. Yarbrough’s campaigns. (See
e.g. Appx. R308-332, Plaintiffs’ Closing Argument at 5-6 (gathering evidence of political hires);
ECF# 6896, Exhibits 98, ¶ 9 (identifying employees Soto, Davis, McDermott, Curry as supporters
of Citizens to Elect Karen Yarbrough), 104 (employee Curry circulated petitions for Yarbrough).
The Clerk also filled 11 positions with individuals who contributed to her campaign or who
had political connections, without posting the positions as required under the 1991 Decree and
without following the Clerk’s internal hiring policies. (Id., at 6-9 (gathering evidence); Order at
25-26.) Because a number of these positions were promotions, the Clerk’s actions also violated
the 1972 Decree.
Also, the court found that the Clerk violated the 1972 Decree when it transferred six of the
eight supervisors to distant offices. (Order at 26-34.) Two supervisors with political clout were
exempt. (Id. at 34.) The court found that the Clerk failed to present any evidence that supported its

19

Case: 20-1828

Document: 29

Filed: 08/24/2020

Pages: 55

alleged rationale for the program. (Id.) 8
All of this evidence, said the court, “showed a general disregard for certain aspects of the
Consent Orders.” (Id. at 36.) Applying Rule 60(b)(5), the court concluded: “As a factual matter,
the Consent Orders have not been satisfied.” (Id.). The Clerk has not shown that these conclusions
are clearly erroneous. Based on the extensive factual findings, the court properly exercised its
discretion to appoint a special master.9
Although the Clerk never filed a Rule 60(b)(5) motion to vacate the Decrees, the violations
found doom any such motion. See Shakman III and IV; see also Horne, 557 U.S. at 447 (movant
bears burden of establishing changed circumstances warrant relief). The Clerk would have to
present evidence to establish that the objectives of the Decrees have been achieved and that a
durable remedy preventing political discrimination has been implemented. Id. at 450; see also Bd
of Educ. of Okla. City v. Dowell, 498 U.S. 237, 249-50 (1991) (“The District Court should address
itself to whether the Board had complied in good faith with the desegregation decree since it was

8

The Clerk incorrectly argues that “the Court did not find a violation of the 1972 Decree.”
(Brf., at 46.) Both the promotions of current employees with political clout at the expense of
employees without political support and the political discrimination against employees subject to
the rotation policy violated the 1972 Decree, which protects current employees from political
discrimination.
9

The Clerk claims that the court appointed the Special Master “without using any
evidentiary standard.” (Brf., at 50.) The appointment of a special master to monitor compliance
with decrees is within the discretion of the trial court. Local 28 Sheet Metal Workers Intern. Ass’n
v. E.E.O.C., 478 U.S. 421, 481-82 (1986). A court does not need to find a violation by clear and
convincing evidence before exercising its discretion; in fact, a court need not wait for a violation
to appoint a monitor. See id. ( “[I]n light of the difficulties inherent in monitoring compliance with
the court’s orders, and especially petitioners’ established record of resistance to prior state and
federal court orders designed to end their discriminatory membership practices, appointment of an
administrator was well within the District Court’s discretion.”); Nat’l Org. for the Reform of
Marijuana Laws v. Mullen, 828 F.2d 536, 542 (9th Cir. 1987) (“the prospect of noncompliance”
is enough to appoint a special master); People Who Care v. Rockford Bd. of Educ. Sch. Dist. 205,
89 C 20168, 1991 WL 166960 (N.D. Ill. Jan. 14, 1991) (appointing special master to assess
compliance with decree).
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entered, and whether the vestiges of past discrimination had been eliminated to the extent
practicable.”).
The court also held that the Clerk failed to demonstrate any change in law that makes it
inequitable to continue to enforce the Decrees. (Order, at 36.) The Clerk concedes, as it must, that
government employees and applicants have standing to assert political discrimination claims and
that these claims are justiciable under Rutan, Elrod, and Branti. (Brf., at 30 (“Rutan, Elrod, and
Branti protect employees’ rights related to patronage.”) (emphasis in original).)
The Clerk presented nothing to support the objectives-met or durable-remedy
requirements. Its only effort was introduction of a March 1, 2020 policy manual, completed two
days before the evidentiary hearing started. (Order at 32.) A policy manual that had not been
implemented, by an office hostile to patronage reform, presented on the eve of a hearing, meets
neither of those requirements.
B.

IVI-IPO has standing to enforce the Decrees.

The Clerk’s entire appeal is premised on its erroneous claim that IVI-IPO is not a party to
the Decrees and did not assert claims on behalf of its members who are employees and applicants.
(See e.g., Brf., at 43 (“IVI-IPO would be bringing claims on behalf of their members as members
of the political organization, not as public employees.”).)10 As the court found, IVI-IPO brought
claims on behalf of its members as public employees and applicants. (Order at 12.) After reviewing
the history of the case, IVI-IPO’s allegations in the Supplement to the First Amended Complaint
and the evidence presented by IVI-IPO at the evidentiary hearing, the court correctly found that

10

The Clerk makes a vague reference to its argument below that the IVI-IPO is not actually
the IVI-IPO. (Brf., at 41 (“Some entity called the Independent Voters of Illinois has existed since
1944.) After reviewing the evidence presented by Plaintiffs showing that the IVI-IPO of today is
the same IVI-IPO that joined this lawsuit in 1990, the court found that IVI-IPO is a party and has
the right to enforce the Decrees. (Order at 10-11.)
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IVI-IPO is a party to the Decrees and has standing to enforce them on behalf of its members who
are Clerk employees and applicants. (Id., at 8-17.) (George Tserotas is a member of IVI-IPO and
is a current Clerk employee who was harmed by the Clerk’s rotation policy. Id. at 12.)
1.

IVI-IPO is a party to the Decrees.

On June 21, 1990, the Supreme Court decided Rutan holding that political hiring was
unlawful. On November 6, 1990, IVI-IPO filed its motion to join the lawsuit on its own behalf and
on behalf of its members who were public employees and applicants for governmental employment
to assert their rights under Rutan against the Shakman II defendants, including the Clerk. (Appx.
R334-R342, Supp. To Am.Compl., ¶¶ 3-7, 14-17.) IVI-IPO alleged that its members were
excluded from being hired by the Clerk and other defendants because they did not support the
Democratic Organization and its candidates. (Id., ¶ 14.)
In response, the Clerk agreed to settle the hiring claims and agreed to a second decree. On
October 11, 1991, Plaintiffs filed a Renewal of Plaintiffs’ Motion to Leave to File Supplement to
First Amended Complaint renewing IVI-IPO’s motion to join the lawsuit. (Id., R344.) On October
16, 1991, the parties filed the Agreement, Consent and Motion of Plaintiffs and the Cook County
Clerk to approve the 1991 Decree. (Id., R355-R369.) The district court entered the 1991 Decree
on November 1, 1991. (Id., R372.)
The Clerk argues that because the district court did not grant Plaintiffs’ motion to add IVIIPO until after it approved the 1991 Decree, IVI-IPO is not party and cannot enforce the Decrees.
(Brf., at 38-39.) This ignores the fact that in 1991 district court did not immediately grant Plaintiffs’
motion for leave to add IVI-IPO as a party because the Plaintiffs, the Clerk, and other defendants
asked the court to defer ruling on the motion while the parties negotiated what became the 1991
Decree. (Order at 9.) The Clerk never opposed IVI-IPO’s motion to join. As the court found, at
the time that the 1991 Decree was entered, the Clerk (i) knew that Plaintiffs’ motion to add IVI22
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IPO as a party was pending, (ii) agreed to the entry of the 1991 Decree knowing that IVI-IPO was
asserting Rutan claims on behalf of classes of employees and applicants, and (iii) took steps to
implement the Decree without objection. (Id.) Therefore, the court found that the Clerk had agreed
that IVI-IPO was a party added to the case and to the 1991 Decree. (Id. at 9-10.) If the Clerk
opposed the entry of IVI-IPO as a party, the time to do that was in 1991 – not 2020. See, e.g.,
Shakman III, 396 F.3d at 859 (only an “egregious want of jurisdiction” will allow a party attack a
final judgment after participating in the case for years).
Contrary to the Clerk’s argument (Brf., at 39-40), that IVI-IPO is not mentioned in the
1991 Decree (or in its presenting motion) does not mean IVI-IPO is not a party. As the court aptly
observed, it would have been premature (and nonsensical) to name IVI-IPO as a party to the motion
to present the 1991 Decree before IVI-IPO was formally added as a party. (Order at 10.) And for
present purposes, it doesn’t matter when IVI-IPO was added because the 1991 Decree reserved the
district court’s jurisdiction to adjudicate applications to enforce the 1991 Decree by “any party,
aggrieved employee, aggrieved former employee or aggrieved applicant for employment with the
Clerk’s office.” (1991 Decree at R368; Order at 11 (emphasis added).) IVI-IPO is a party and has
been for decades. The 1991 Decree states that “any party” including IVI-IPO has the right to
present applications to enforce the 1991 Decree. It did so in 2019, leading to the proceedings at
issue.
2.

IVI-IPO has associational standing to assert the rights of its members.

The court correctly found that IVI-IPO has standing to assert claims on behalf of its
members who are employees, former employees, or applicants for jobs at the Clerk’s office.
(Order, at 12-14.)
An organization like IVI-IPO has “associational standing” to assert the rights of its
members. See Hunt v. Wash. State Apple Adver. Com’n, 432 U.S. 333, 343 (1977). To establish
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such standing, an organization must show that: (1) at least one of its members has standing, (2)
that the interests at stake are “germane” to the organization’s purpose, and (3) that neither the claim
nor the relief requested requires participation of the organization’s individual members. Friends
of the Earth, Inc. v. Laidlaw Envtl. Serv. (TOC), Inc., 528 U.S. 167, 180-81 (2000); Milwaukee
Police Ass’n v. Bd. of Fire & Police Com’rs, 708 F.3d 921, 928 (7th Cir. 2013). The Clerk does
not dispute that Plaintiffs satisfy the first11 and third12 elements; its only argument is that the claims
at issue are not “germane” to IVI-IPO’s purpose. (Brf., at 40-43.)
The interests at stake here include the right of employees and applicants to be free to join,
work for, or contribute to the political party and candidates of their choice. Those interests are
“germane” to IVI-IPO’s mission. “Germane” is defined as “something that is relevant, pertinent
to and apropos.” Black’s Law Dictionary (2d ed.). To satisfy “germaneness” courts only require
that the subject matter of the lawsuit be relevant to the organization’s purpose. See, e.g., Retired
Chicago Police Association v City of Chicago, 7 F.3d 584, 607 (7th Cir. 1993); Competitive Enter.

11

At least one of IVI-IPO’s members has standing. George Tserotas is a current Clerk
employee who was harmed by the Clerk’s rotation policy. (Order at 12.) Indeed, after hearing
testimony from several witnesses, the court concluded that the evidence found that the rotation
policy was designed to make life miserable for Mr. Tserotas and other Clerk employees who did
not have political clout in an effort to force them to quit. (Id. at 26-34.) The court concluded that
the employees were subject to unlawful political discrimination. (Id. at 34.) IVI-IPO easily satisfies
the first prong of the associational standing test. See, e.g., Friends of the Earth, 528 U.S. at 18283 (FOE had standing to challenge a corporation’s failure to comply with the Clean Water Act
where at least one of its members alleged that his enjoyment of the river has been diminished by
the defendants’ violations of the Act).
12

The relief requested – appointment of a monitor and an order rescinding the rotation policy
–does not require individualized proof of damages so that class action treatment is proper without
participation of IVI-IPO’s members. Warth v. Seldin, 422 U.S. 490, 515 (1975) (“If in a proper
case the association seeks a declaration, injunction, or some other form of prospective relief, it can
reasonably be supposed that the remedy, if granted, will inure to the benefit of those members of
the association actually injured.”); see also United Food & Comm. Workers Union Local 751 v.
Brown Group, Inc., 517 U.S. 544, 554 (1996) (stating that “individual participation” is not
necessary when an association seeks prospective or injunctive relief for its members).
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Inst. v Nat’l Hwy. Traffic Safety Admin., 901 F.2d 107, 111-12 (D.C. Cir. 1990) (germaneness is
satisfied by a “mere pertinence”). Several courts have held that an “association’s litigation interests
must be truly unrelated to its organizational objectives before a court will declare that those
interests are not germane.” Am. Ins. Ass’n v. Selby, 624 F. Supp. 267, 271 (D.D.C. 1985);
Associated Gen. Contractors of Conn., Inc. v. City of New Haven, 130 F.R.D. 4, 9 (D. Conn. 1990).
IVI-IPO’s interests plainly meets the modest requirement of germaneness.
The court reviewed the facts alleged in the Supplement to the First Amended Complaint
and the evidence presented at the hearing and found that opposing unlawful political discrimination
is germane to IVI-IPO’s mission. (Order, at 13.) The court found that since at least 1971, a core
principle of IVI-IPO has been opposing unlawful political patronage and protecting the First
Amendment rights of individuals to associate with the political candidates and organizations of
their choice. (Id., at 12-13.) Indeed, IVI-IPO submitted an amicus brief in Rutan opposing the
Republican Party’s patronage employment practices. Amicus Curiae Brief of IVI-IPO, Rutan v.
Republican Party of Illinois, No. 88-1872, 1989 WL 1127268 (U.S. 1989). The interests IVI-IPO
seeks to protect here are germane to IVI-IPO’s mission “to achieve social justice through good
government by increasing voter participation and knowledge, by providing a framework for
candidate

evaluation,

and

by

electing

responsive

government

officials.”

See

http://www.iviipo.org/mission.htm (last visited August 13, 2020). Consistent with its mission
statement, IVI-IPO “opposes solicitation of campaign contributions from public employees” and
“opposes patronage.” See http://www.iviipo.org/Ethics.htm (last visited August 13, 2020). The
Clerk did not present any evidence to show that the magistrate judge’s finding that fighting
unlawful political discrimination is germane to IVI-IPO’s mission is clearly erroneous.
There is no support for the Clerk’s legal argument that because IVI-IPO is not an
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“employment rights group,” it lacks standing to challenge the Clerk’s employment practices. (Brf.,
at 41.) There is no such requirement. As the Supreme Court explained:
Even in the absence of injury to itself, an association may have standing solely as
the representative of its members. . . . The association must allege that its members,
or any one of them, are suffering immediate or threatened injury as a result of the
challenged action of the sort that would make out a justiciable case had the
members themselves brought suit. . . . So long as this can be established, and so
long as the nature of the claim and of the relief sought does not make the individual
participation of each injured party indispensable to proper resolution of the cause,
the association may be an appropriate representative of its members, entitled to
invoke the court's jurisdiction.
Hunt, 432 U.S. at 342-43 (citations and quotations omitted). IVI-IPO has alleged (and proven) that
at least one of its members suffered injury as a result of the Clerk’s conduct “of the sort that would
make out a justiciable case had the member [himself] brought suit.” Id. Nothing more is required.
IVI-IPO is entitled to assert any claim on behalf of its members, so long as the claim is
germane to its mission. (Order, at 12-13.) For example, in Friends of the Earth, the Supreme Court
found that an organizational plaintiff had standing to challenge government activity that threatened
one of its members’ ability to fish, camp, swim, and picnic. 528 U.S. at 181-82. This Court found
that a political party has standing to challenge voter identification laws that affected its members’
ability to vote. Crawford v. Marion Cnty. Election Bd., 472 F.3d 949, 951 (7th Cir. 2007). A labor
organization was found to have standing to represent its members’ interests in enforcing
environmental laws. Bldg. & Const. Trades Council of Buffalo, New York & Vicinity v. Downtown
Dev., Inc., 448 F.3d 138, 146-49 (2d Cir. 2006). A consumer group has standing to challenge fuel
emissions standards on behalf of its members. Competitive Enter. Inst., 901 F.2d at 119. The
NAACP has standing to challenge violations of its members’ First Amendment associational
rights. NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 459 (1958). There is no required
linkage of the sort the Clerk posits between the nature of the organization and its standing to assert
its members’ interests.
26
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Contrary to the Clerk’s argument (Brf., at 41-42), this is not like in Sierra Club v. Morton,
405 U.S. 727, 739 (1972), where the Supreme Court found that the Sierra Club lacked standing to
challenge a land development project in the Sierra Nevada Mountains. There the Sierra Club did
not allege that the organization or any of its members suffered any injury; it simply opposed the
land development as a purported “representative of the public.” Id. at 735-36. In contrast, IVI-IPO
is not simply seeking to vindicate its value preference through litigation. It seeks to vindicate
concrete injuries to itself and its members. (Order at 13.) This confers standing.
Citing this Court’s opinion in Democratic Party of Wisconsin v. Vos, No. 19-3138, 2020
WL 4012806 (7th Cir. July 16, 2020), the Clerk argues that IVI-IPO cannot assert the rights of its
members because IVI-IPO did not brings claims on behalf of its members as public employees.
(Brf., at 42-43.) In Vos, members of the Democratic Party asserted rights as voters to challenge
laws passed by the Wisconsin legislature reducing the power of the governor and attorney general.
The Court held that the members did not have standing as voters to challenge laws that limit the
power of Wisconsin’s governor and attorney general. Because the members lacked standing, the
Democratic Party also lacked standing to challenge those laws on behalf of its members as vote.
Unlike Vos, IVI-IPO is not pursuing claims on behalf of its members as voters. Count IX
of the complaint specifically states that IVI-IPO brings its claim on behalf of IVI-IPO members
who have been excluded from being hired or even considered for government jobs. (ECF# 376,
Second Am. Compl., Count IX, ¶¶ 14-17.) As the Clerk admits, under Rutan, Branti and Elrod,
IVI-IPO members who are employees and applicants have the right to bring claims on their own
behalf. (Dkt# 15 at 10). Thus, so does IVI-IPO. The purpose of the “germaneness” prong of the
associational standing test is to ensure that “the association’s litigators will themselves have a stake
in the resolution of the dispute, and thus be in a position to serve as the defendant’s natural
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adversary.” United Food & Commercial Workers Union Local 751, 517 U.S. at 555-56. IVI-IPO,
which has opposed patronage practices since 1971, and filed an amicus brief in Rutan, is well
suited to serve as the Clerk’s adversary in this litigation. Thus, IVI-IPO has established
associational standing.
C.

IVI-IPO has standing to pursue its own injuries.

Organizations also have standing to challenge actions that cause them direct injury. Like
an individual plaintiff, an organization has standing if (1) it suffers a concrete injury; (2) that is
fairly traceable to defendant, and (3) that is likely to be redressed by a favorable decision. Havens
Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982).
The first element requires defendant’s activity that frustrates an organization’s mission and
causes a drain on its resources. See Havens, 455 U.S. at 379 (fair housing organization had standing
to challenge discriminatory housing practices that frustrated the organization’s ability to “provide
counseling and referral services for low- and moderate-income homeseekers” and drained the
organization’s resources); Village of Arlington Heights v. Metropolitan Housing Dev. Corp., 429
U.S. 252, 263 (1977) (organization had standing to pursue injury to its “interest in making suitable
low-cost housing available in areas where such housing is scarce”).
IVI-IPO satisfies this requirement. As the court found, the Clerk’s unlawful employment
practices frustrate IVI-IPO’s other missions as it pursues this litigation, and reduce IVI-IPO’s
political effectiveness. (Order at 15-17.) That is “the prototypical injury-in-fact.” (Id. at 16
(quoting Milwaukee Police Ass’n, 708 F.3d at 927).) These facts evidence an impairment of IVIIPO’s mission and activities sufficient to confer organizational standing. (Id. at 16 (quoting Village
of Bellwood v. Dwivedi, 895 F.2d 1521, 1526 (7th Cir. 1990) (“Havens makes clear [ ] that the
only injury which need be shown to confer standing … is deflection of the agency’s time and
money from counseling to legal efforts directed against discrimination.”)); see also Fair Housing
28
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Council of San Fernando Valley v. Roommate.com, LLC, 666 F.3d 1216, 1225 (9th Cir. 2012
(Ikuta, J., concurring) (“An action that invades an organization’s interest in recruiting members,
obtaining funding, or collecting dues clearly hinders that organization’s ability to function, and is
an injury for purposes of standing.”).
IVI-IPO’s injuries are readily traceable to the Clerk’s conduct. IVI-IPO has had to spend
time and resources fighting the Clerk’s patronage practices. (Order at 17.) Those injuries are
caused by the Clerk.13
IVI-IPO requests relief that will remedy the harm it alleges. The Order requires the Clerk
to comply with its obligation under the Decrees by not making employment decisions on the basis
of politics. This would address the harm to IVI-IPO’s interest and would free up IVI-IPO’s
resources to devote to its other projects, remove a barrier to IVI-IPO’s ability to pursue its mission,
recruit new members, and raise money. See Massachusetts v. E.P.A., 549 U.S. 497, 525 (2007)
(“[A] plaintiff satisfies the redressability requirement when he shows that a favorable decision will
relieve a discrete injury to himself. He need not show that a favorable decision will relieve his
every injury.”) (citation omitted). IVI-IPO clearly has organizational standing.
D.

The Plaintiff candidate class has standing.

The original Plaintiff class of candidates also has standing to enforce the 1972 and 1991
Decrees. That class alleged that the patronage system put independent candidates and their
supporters at an illegal and unconstitutional disadvantage because patronage employees and

13

The Clerk argues that IVI-IPO’s injuries are not fairly traceable to the Clerk because IVIIPO’s President testified he did not know whether the decrease in IVI-IPO’s membership in recent
years was caused by the Clerk’s conduct. (Brf., at 44.) This argument assumes that IVI-IPO’s
recent membership decline is the only harm alleged as a result of the Clerk’s patronage practices.
It is not. The court relied on testimony from an IVI-IPO representative in concluding “[t]hat the
County Clerk’s alleged conduct causes IVI-IPO to devote resources which otherwise would be
available for other organizational purposes is enough for purposes of standing.” (Order, at 17.)
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applicants were forced to support the dominant political parties by donating to campaign funds
and performing campaign work. The patronage system also harmed independent candidates, like
Mr. Shakman, by forcing them to expend significant funds to counter these tactics. (See, e.g., ECF#
376, Second Am. Compl. at ¶¶ 19-39.) This Court held that these claims were justiciable, and that
Shakman had standing to bring them:
The interests of candidates in official treatment free from intentional or purposeful
discrimination are entitled to constitutional protection. ‘Where discrimination is
sufficiently shown, the right to relief under the equal protection clause is not
diminished by the fact that the discrimination relates to political rights.’
Shakman I, 435 F.2d at 270 (citation omitted).
This holding has never been disturbed. In Shakman II, which held that the voter class lacked
standing to challenge hiring, this Court stated: “Our holding does not address the substantially
different question of whether the plaintiffs would have standing to attack the constitutionality of
the coerced political work demanded of those already employed by the government as a condition
of continued employment.” Shakman II, 829 F.2d at 1398-99 (emphasis in the original), 1389 n.3
(“All of the appellants before this court had consented to the 1972 consent judgment prohibiting
political firing. Therefore, the only issue before this court is the constitutionality of the hiring
policy”). Shakman II does not suggest that independent candidates lack standing to challenge
governmental actions that provide a competitive advantage to the major political parties and did
not address the economic harm suffered by candidates who are forced to spend their own money
and divert campaign resources to combat an army of patronage workers. Milwaukee Police Ass’n,
708 F.3d at 928 (economic harm is “the prototypical injury-in-fact”).
Decisions after Shakman II hold that a candidate whose competitor obtains an advantage
through a government practice or regulation has standing to challenge that practice or regulation.
In Fulani v. Hogsett, 917 F.2d 1028, 1030 (7th Cir. 1990), the Court held that a third-party
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presidential candidate had standing because the allegedly improper placement of the major-party
candidates on the ballot resulted in “increased competition” that required “additional campaigning
and outlays of funds,” and resulted in lost opportunities to obtain “press exposure” and win the
election. In that case, there was no discussion of whether the candidate intended to run again.14 In
Buchanan v. Fed. Election Comm’n, 112 F. Supp. 2d 58, 63-66 (D.D.C. 2000), the court held that
a third-party candidate had standing to challenge FEC regulations that excluded him from
participating in national debates.
The injuries to candidates from unlawful political patronage easily satisfy the three-part
standing inquiry. Spokeo, Inc. v. Robbins, 136 S. Ct. 1540, 1547 (2017). The Court has already
held that “increased competition” is an “injury in fact” sufficient to confer standing. Hogsett, 917
F.2d at 1030.15 Plaintiffs have also alleged economic harm in excess of $10,000. (ECF# 376, ¶ 42.)

14

Similarly, the Plaintiffs are not required to show that Mr. Shakman intends to run for office
in the future. Under Sosna v. Iowa, 419 U.S. 393, 399, 401-02 (1975), a class action may proceed
even if the named plaintiff’s claims become moot after the class has been certified. Once a class is
certified, “the class of unnamed persons described in the certification acquired a legal status
separate from the interest asserted by appellant.” Id. So long as unnamed class members have a
personal stake in the outcome of the case, the case is not moot. See Franks v. Bowman Transp.
Co., 424 U.S. 747, 755 (1976); U.S. Parole Comm’n v. Geraghty, 445 U.S. 388, 398 (1980); Cty.
of Riverside v. McLaughlin, 500 U.S. 44, 51-52 (1991); Payton v. County of Kane, 308 F.3d 673,
680 (7th Cir. 2002).
15

In the Clerk’s Reply brief filed in support of its motion to stay the court’s appointment order,
the Clerk argued that this Court should disregard the authority in support of Plaintiffs’ competitor
standing theory because those cases do not mention Shakman II, which is the law of the case.
(Dkt.# 24 at 7.) But the law of the case doctrine is not “hard and fast” as the Clerk suggests. See
Peterson v. Lindner, 765 F.2d 698, 704 (7th Cir. 1985) (“when good reasons for doing so appear
(such as new evidence or controlling law, or clear error), the “law of the case” doctrine must yield
to rational decisionmaking”).
This Court should apply cases decided after Shakman II that support finding that increased
competition entitles the candidate class standing to enforce the Decrees. See United States v.
Thomas, 11 F.3d 732, 736 (7th Cir. 1993) (law of the case doctrine “allows some flexibility,
permitting a court to revisit an issue if . . . some other special circumstance[] warrants reexamining
31
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The “traceability” and “redressability” elements of the law of standing are also satisfied. When
defendants’ patronage practices are enjoined and the injunction is enforced, independent
candidates are not forced to spend time and effort raising and expending additional funds to
compete against the defendants’ army of patronage employees. See Hogsett, 917 F.2d at 1030; see
also Int’l Bhd. of Teamsters v. U.S. Dep’t of Transp., 724 F.3d 206, 212 (D.C. Cir. 2013)
(Kavanaugh, J.) (recognizing competitor standing theory). Thus, a court order enforcing the
Decrees has real impact in protecting the interests of the candidate class.16 That confers standing.
N.E. Fla. Chapter of Associated Gen. Contractors of Am. v. City of Jacksonville, Fla., 508 U.S.
656, 666 (1993) (alleged inability to compete on an equal footing is sufficient to establish
standing).
III.

The Candidate Classes’ and IVI-IPO’s claims are justiciable.
The Clerk argues this case is not justiciable under Rucho and the political-question

doctrine. (Brf., at 25-34.) But the Clerk mischaracterizes the allegations of Plaintiffs’ complaint
and ignores decades of history. As explained below, the Supreme Court and this Court have
consistently held claims of unlawful patronage practices to be justiciable. The Supreme Court’s
recent decision holding that partisan gerrymandering claims present non-justiciable politicalquestions, Rucho v. Common Cause, 139 S. Ct. 2484 (2019), does not cast any doubt on the long
line of political discrimination cases, as the court correctly found, and as is next discussed.

the claim”). Indeed Shakman II overturned the law of this case on voter standing based on
intervening standing case law. Shakman II, 829 F.2d at 1393.
16

Accord Anderson v. Celebrezze, 460 U.S. 780, 793-94 (1983) (Ohio’s early filing deadline
for independent presidential candidates is unconstitutional because “[a] burden that falls unequally
on new or small political parties or on independent candidates impinges, by its very nature, on
associational choices protected by the First Amendment. It discriminates against those candidates
and—of particular importance—against those voters whose political preferences lie outside the
existing political parties.”).
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Rucho and the political-question doctrine do not bar enforcement of the
Decrees.

The Supreme Court and other courts have consistently held that claims challenging
unlawful patronage practices are justiciable. See Hefferman v. City of Paterson, 136 S.Ct. 1412
(2016); Rutan v. Republican Party of Ill., 497 U.S. 62 (1990); Branti v. Finkel, 445 U.S. 507
(1980); Elrod v. Burns, 427 U.S. 374 (1976). There is no merit to the Clerk’s argument that the
political-question doctrine and Rucho render Plaintiffs’ claims nonjusticiable. (Brf., at 25-34.)
The political-question doctrine is “primarily a function of the separation of powers” and
operates as “a narrow exception” to the judiciary’s general obligation to decide cases properly
before the court. Baker v. Carr, 369 U.S. 186, 210 (1962); Zivotofsky ex rel. Zivotofsky v. Clinton,
566 U.S. 189, 195 (2012) (citation omitted). A case involves a nonjusticiable political-question
“where there is ‘a textually demonstrable constitutional commitment of the issue to a coordinate
political department; or a lack of judicially discoverable and manageable standards for resolving
it.’” Nixon v. United States, 506 U.S. 224, 228 (1993) (quoting Baker, 369 U.S. at 217).
In Rucho, the Supreme Court concluded that partisan gerrymandering claims present
nonjusticiable political questions because the Constitution’s Elections Clause delegates to the
States, not the federal judiciary, the right to prescribe the “Times, Places and Manner of holding
Elections.” Id. at 2492, 2496, 2506. The Court also concluded that political gerrymandering claims
are nonjusticiable because there are no manageable judicial standards to enable a court to
determine “when political gerrymandering has gone too far.” Id. at 2497, 2498-2504.
Rucho was a rare circumstance where the political-question doctrine applies. Rucho
explained in no uncertain terms that its reasoning was limited to claims of partisan gerrymandering
– “one of the most intensely partisan aspects of American political life.” Id. at 2508. The Court’s
ruling expressly did not extend to other voting rights claims or even other types of gerrymandering
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claims. Id. at 2501-02. For example, the Court stated that claims based on the “one-person, onevote rule” are justiciable because, according to the Court, they are “relatively easy to administer
as a matter of math.” Id. at 2501. Claims of population inequality among districts are justiciable
because they “could be decided under basic equal protection principles.” Id. at 2496 (citation
omitted). And racial gerrymandering claims are justiciable because they do “not ask for a fair share
of political power and influence.” Id. at 2495–96 (citations omitted).
Neither express delegation to another branch of government or lack of standards – the
Rucho rationale – apply to claims that patronage employment is unlawful. Nothing in the
Constitution requires patronage issues to be decided by the states or another branch of government.
And in Elrod, Branti, Rutan and Hefferman, the Supreme Court consistently held that political
discrimination is disallowed in hiring or firing non-exempt government employees. The Court
recognized that public employees who allege adverse employment action based on political
affiliation or belief can assert First Amendment claims. Elrod, 427 U.S. at 351-53.
As the court concluded, “the right asserted [by Plaintiffs] is more akin to the prohibition
against racial gerrymandering that the Rucho court distinguished from political gerrymandering.”
(Order, at 21.) The Plaintiffs are not asking “for a fair share of political power and influence.”
Rucho, 139 S. Ct. at 2495-96. Nor are Plaintiffs seeking a proportional number of patronage jobs
for each political party. Plaintiffs seek to enforce Decrees that ban unlawful political
discrimination. After Rutan, no political party or candidate can offer non-exempt jobs in exchange
for campaign work or contributions or punish employees or candidates for supporting the other
party or sitting out an election entirely.
Plaintiffs seek vindication of their (and in the case of IVI-IPO, its members’) right to be
free from forced political association or discrimination based on their political association. As the
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court noted, federal courts have applied the standards sets forth in Branti, Elrod, and Rutan to
decide claims of political discrimination in the public employment context. (ECF# 6938 at 10.)
Rucho does not overrule sub silentio “some 45 years of Supreme Court precedent” in Branti, Elrod,
and Rutan. (Order at 21; see also ECF# 6938 at 7-10 (distinguishing Rucho).
The Clerk tries to force this case into the rationale of Rucho by arguing that there is no
discernable standard for the number of permitted exempt positions. (Brf., at 32-33.) The Clerk
asks: “But how many positions become too many? Is an increase to 30 permissible? Or 50?” (Id.)
The answer is that the standard for inclusion on the Exempt List is not numerical. Itt was set by
the Supreme Court in Branti: “[T]he question is whether the hiring authority can demonstrate that
party affiliation is an appropriate requirement for the effective performance of the public office
involved.” 445 U.S. at 518. The court has had no difficulty applying this standard to identify
positions that qualify under Branti for other defendants. (See e.g. ECF# 7036 (Order approving
amended exempt list for Clerk of Cir. Crt. of Cook Co.); ECF# 6384 (Order approving list of
exempt positions under the Governor).)
The Clerk also argues that there are no judicially manageable standards by which to
determine the number of jobs the Clerk can fill without first publicly posting the position. (Brf., at
33.) It asks: “Where is a federal court to find the line on how many jobs may be filled (with no
finding of a nefarious reason) without first being publicly posted . . .?” (Id.) The answer is that no
non-exempt position can be filled without first posting the position publicly. The 1991 Decree
requires prior public notice of the opportunity to apply for all non-exempt jobs. (Order at 25-26)
The Clerk admits that employees and applicants have justiciable claims under Rutan,
Branti, and Elrod, but argues that voters and candidates do not. (Brf., at 30-31.) The “politicalquestion” doctrine makes nonjusticiable only controversies that involve an issue constitutionally
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committed to the political branches of government, or for which there are no judicially manageable
standards for decision. Because employees and applicants have the right to bring the claims the
Plaintiffs are prosecuting here, by definition, the claims are justiciable. The Clerk’s admission that
political patronage claims can be brought after Rucho is fatal to the Clerk’s justiciability argument.
B.

This lawsuit is not about the allocation of political power.

The Clerk incorrectly argues that this case is not about First Amendment rights of
employees, and deals only with disputes about the “political power of voters and candidate in
elections.” (Brf., at 25.) On the contrary, this case has always been about the rights of independent
candidates, voters, applicants and employees to exercise their First Amendment rights to associate
with and support the candidates of their choice, free from the threat of losing a job. The original
Complaint expressly alleged that the Defendants’ political patronage practices violated the rights
of government employees, as well as those of candidates and voters:
In addition, the foregoing [political patronage practices] violates the rights of
Democratic Patronage Employees to equal protection of the law, freedom of
association, freedom of speech and due process, in violation of the constitutional
and statutory provisions referred to at the outset of paragraph 38, for the reason that
the acts and practices complained of in this complaint effectively deprive them of
their rights to (a) associate with plaintiff Shakman, his political supporters and
others similarly situated, for the advancement of political beliefs or even to speak
in support of the political candidacy, policies, programs, or beliefs of any such
person; (b) to vote freely for the candidate of their choice, (c) to not support or
contribute to a political organization candidate, policy, program or belief. Said
Democratic Patronage Employees, as the allegations of this complaint make clear,
are not free to assert these rights themselves, since they believe that to do so will
lead to the loss of their patronage jobs or other punishment in said jobs.
(ECF# 376, Second Am. Compl. at 18, ¶ 39 ). Adding IVI-IPO as a plaintiff asserting Rutan claims
on behalf of its members clearly confirms that this lawsuit includes the rights of employees and
job applicants to be free from political discrimination. (Id., at 47, ¶ 14.) Plaintiffs seek to vindicate
those rights, along with the rights of independent candidates and voters, and have done so from
the outset of this case.
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The right of public employees and job applicants to be free from forced partisan work was
part of why the 1972 and 1991 Decrees were entered. In enforcing those rights district court has
appointed “compliance administrators” or special masters to monitor employment actions for other
defendants to make sure they comply with the Decrees and eliminate vestiges of patronage. The
district court has supervised compliance with a series of Supplemental Relief Orders (“SRO”) and
Employment Plans that govern the employment practices of various defendants. (See e.g., ECF#
6413-1 [Clerk of the Circuit Court of Cook County Interim Employment Plan]; ECF# 6318 [Cook
County Assessor’s Office Employment Plan]; ECF# 5705 [Cook County Recorder of Deeds’
Employment Plan].) The SROs and Employment Plans require the defendants to draft or revise
Employee Handbooks or Manuals, create or revise new job descriptions for all positions, and
create procedures for all employment decisions, including hiring, firing, transfer and discipline.
Id. The argument that this case is solely about elections, as opposed to employment practices, is
wrong.
CONCLUSION
For the reasons stated, the Clerk’s appeal should be dismissed. Alternatively, the Court
should affirm the Order appointing a special master.
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